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June 21, 2002

Mr. James R. Little
Administrator, FSA
3086 SAG
1400 Independence Ave. S.W.
United States Department of Agriculture
Washington, D.C. 20250

Re: National Dairy Market Loss Payments, Section 1502 of the Farm Security and Rural Investment Act of 2002

Dear Administrator Little:

This letter is written on behalf of the members of Select Milk Producers, Inc.  and Continental Dairy Products, Inc.,
dairy producers located in New Mexico, Texas, Michigan, Indiana, and Ohio, and represents their comments on the
regulations being promulgated for the National Dairy Market Loss Payments (NDMLP) of the Farm Security and Rural
Investment Act of 2002, Section 1502.

These comments address two important issues— (1) the limitations on payments for contract payments under (b) do
not apply to the transition payments under subsection (h); and (2)  NDMLP regulations restrict the maximum payment
for an operation to 2.4 million pounds per fiscal year, regardless of how many owners, landlords, or other
stakeholders.

(1) The payments during transition under subparagraph (h) are not subject to payment limitations.

Congress created two payment programs.  Under the Act, producers are entitled to two different programs– a
contract program that begins upon the promulgation of rules (subsection (b)) and the transition program that
encompasses the period from December 1, 2001 until the month in which the contract program begins (subsection (h)).
The transition program is defined as follows:

(h) TRANSITION RULE.—In addition to any payment that is otherwise available under this
section, if the producers on a dairy farm enter into a contract under this section, the Secretary shall
make a payment in accordance with the formula specified in subsection (c) on the quantity of eligible
production of the producer marketed during the period beginning on December 1, 2001, and ending
on the last day of the month preceding the month the producers on the dairy farm entered into the
contract.  

In contrast to the contract payment program (b), the transition program has a number of distinct features indicating a
clear separation from the contract program.  It is an “addition to any payment” not a substitute for the contract payment.
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The payment is to “producers” under transition program (h), not “operations” under contract payments (Subsections
(b) and (c)(2)) and it is based upon “eligible production”.  Finally, the formula for the transition program (h)
incorporates the formula in subsection (c), not (b).  Congress completely skipped the contract program (b) in
establishing the transitional program (h).

The contract payment program is found in subsection (b) which reads.

(b) PAYMENTS.—The Secretary shall offer to enter into contracts with producers on a dairy farm
located in a participating State under which the producers receive payments on eligible production.

By virtue of the careful separation and delineation of these two programs, Congress made it clear they were two
different programs.

Congress created two different  limitations.  Not only are there two payment programs, there are two different
limitations on payments.   The limitations under subsection (d) are of two kinds.  In the first case, producers are
limited to receive payments on the amount of eligible production.  Thus the formulas and payments cannot pay a
producer during the month based upon production that exceeds his or her actual production.  (d)(1).  The second
limitation is the 2.4 million and that applies only to subsection (b).  (d)(2). The second limitation section reads:

The payment quantity for all producers on a single dairy operation during the months of the applicable
fiscal year for which the producers receive payments under sub-section (b) shall not exceed
2,400,000 pounds.

[Emphasis added].  The 2.4 million cap expressly applies to program under (b), not (h).

Congress unequivocally placed limitations on the transition payments but not the contract payments by expressly
stating the limits apply to (b) (Contract payments) and by placing the limitation in a subsection separate from the
definition of eligible pounds.  The reference in (d)(2) to “subsection (b)” restricts the limitations to the contract
payments, but not the transition payments.  Without the phrase “under subsection (b)”, the transition payments would
be subject to limitations because (h) references the formula in (c) and (c) references the limitations under (d).  But
that phrase is in there and it does not include (h).  Similarly the limitation is not under the definition of “eligible
pounds.  Compare that to the Secretary’s regulations for the DMLAs over the last several years.  At 7 C.F.R.
§1430.502 the Secretary defined “eligible production” as pounds that did not exceed 26,000 hundredweight.  Congress
did not do that because eligible production for transition payments are not subject to the limits while they are for the
contract payments.

In summary, the transition payments are not subject to the limitation under (d)(2).

(2) Restrict the maximum payment for operation to 2.4 million pounds per fiscal year, regardless of how many
owners, landlords, or other stakeholders

The issue is whether payments should be on a producer or stakeholder basis or a farm or operation basis.  

The Secretary should comply with the clear meaning of the law and establish limits of 2.4 million pounds of milk per
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fiscal year per operation.    The language of the Act clearly shows this intent.  It provides

(2) LIMITATION.—The payment quantity for all producers on a single dairy operation during the
months of the applicable fiscal year for which the producers receive payments under sub-section (b)
shall not exceed 2,400,000 pounds. For purposes of determining whether producers are producers on
separate dairy operations or a single dairy operation, the Secretary shall apply the same standards
as were applied in implementing the dairy program under section 805 of the Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies Appropriations Act, 2001 (as
enacted into law by Public Law 106–387; 114 Stat. 1549A–50).
(3) RECONSTITUTION.—The Secretary shall promulgate regulations to ensure that a producer does
not reconstitute a dairy operation for the sole purpose of receiving additional payments under this
section.

[Emphasis added]

The Managers Report accompanying the Conference Report makes it clear:

The Managers understand that previous Dairy Market Loss Assistance Programs provided discretion
to the Secretary to limit payments to individual dairy operations. It is the intent of the Managers that
this program shall be administered in the same manner, thereby limiting payments on an operation-
by-operation basis. Accordingly, a producer might qualify for separate limits on separate operations.

[Emphasis added].

This language tells us that the limitation is on “a single dairy operation” [emphasis added].  This is the same word
that was critical to the Secretary’s determination in each of the three prior Dairy Market Loss Programs, favorably
mentioned in the Managers report, including the one under Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2001 (as enacted into law by Public Law 106–387; 114
Stat. 1549A–50).  The 2001 Appropriations Act specifically stated 

Sec. 805. The Secretary shall use the funds, facilities and authorities of the Commodity Credit
Corporation to make and administer supplemental payments to dairy producers who received a
payment under section 805 of Public Law 106 78 and to new dairy producers. Such payment, per unit
of production used in such prior payments, shall be in an amount equal to 35 percent of the reduction
in market value per unit of milk production in 2000, as determined by the Secretary, based, to the
extent practicable, on price estimates as of the date of enactment of this Act, from the previous 5-year
average and on the base production of the producer used to make a payment under section 805 of
Public Law 106 78: Provided, That these funds shall be available until September 30, 2001: Provided
further, That the Secretary shall make payments to producers under this section in a manner
consistent with and subject to the same limitations on payments and eligible production which
were applicable to the payments that were made to dairy producers under section 805 of Public
Law 106 78, except that a producer may be paid for production up to 39,000 cwt: Provided further,
That the Secretary shall also make payments to new dairy producers at the same per unit rate:
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Provided further, That for any dairy producers, including new dairy producers, whose base production
was less than twelve months for purposes of section 805 of Public Law 106 78, the producer's base
production for the purposes of payments under this section may be, at the producer's option, the
production of that producer in the twelve months preceding the enactment of this section or the
producer's base production under the program carried out under section 805 of Public Law 106 78
subject to such limitations which are applicable to other producers: * * *

[Emphasis added].

The regulations promulgated for payments under Section 805 of Public Law 106-78 (DMLA II) incorporated the
regulations promulgated for dairy payments under Section 1111 of the Omnibus Consolidated and Emergency
Supplemental Appropriations Act 1999, Pub. L. 105-277, Subtitle B,  112 Stat 2681.  (DMLA I).  In interpreting that
statute the Secretary in the Decision Memorandum stated as follows:

Operation or Producer.  Production eligible for payment may be limited per farm or per producer.
FSA defines a dairy producer as a person (individual, corporation, limited partnership, etc.)  That
owns an operation (farm) that produced milk through the milking of cows.  Producers and farms are
not exactly the same because an operation may have several producers who are partners and a
producer may have several operations.  Data from the 1998 Dairy Disaster Assistance Program
indicate there are approximately 1.1 producers per operation on average.  Since NASS estimates that
there were 116,680 dairy farms operating in 1997, we estimate there were approximately 128,000
dairy producers in 1997.  It is recommended that payments under the Dairy Market Loss
Assistance Program be made on an operation (farm basis).  With this recommendation, all
persons involved in a dairy operation will make one application and the total payment will be
limited to the operation and not the individual producers.  

Decision Memorandum, March 3, 1999, Re: Dairy Market Loss Assistance Program. [Emphasis added]. 

The Decision Memorandum for DMLA II incorporated the same regulations that had been issued  for DMLA I.
Decision Memorandum, December 10, 1999, Re: Dairy Market Loss Assistance Program.  Congress incorporated
this language in DMLA III and now the NDMLP incorporates the definition of “operation.” 
 
This reliance on a per operation basis mirrors the real world.  All of the milk of a farm is marketed as a single unit
regardless of who has an ownership in portions thereof.  One truck picks up all of the milk in the tank and takes it to
market.  Payments may be subsequently divided among producers and others, but not the marketing.  There are no
cases when routinely different haulers remove different portions for different producers.  Though partners may have
separate interests in the farm, all the milk is marketed the same.  Thus the losses are the same and the Congress saw
that as a reasonable limitation.

Similarly under the Pasteurized Milk Ordinance, operations are limited to the farm, not to the owners.  Each milking
facility has one producer license, not multiple ones.

In FSA Notice LD-490 at page 4 the Secretary defined “operation” as follows:

A dairy operation is any person or group of persons who as a single unit produce and market milk
commercially produced from cows and whose production and facilities are located in the United
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States.

At page 8 of the same notice, the Secretary, in explaining the regulation, considered an example in which “Dairy
Operation 1” had two owners (50/50) and “Dairy Operation 2” was 100% owned by one of the owners of Operation
1.  The rule was that each operation was entitled to one payment regardless of the number of owners.

Questions arose in the implementation of the DMLA II as to the interpretation of “operation” and a subsequent notice,
Notice LD 491, was issued on February 23, 2000, to further clarify the rule.  Copies of that notice are attached.  These
examples clearly show that regardless of the number of partners or interests in the operation, a single farm was subject
to one limitation.

It was with this long, well documented and well established history in mind, that the Congress directed the Secretary
to set limits on each operation, or farm, at 2.4 million pounds regardless of the number of ownership interests.

Congress was wise in instructing the Secretary to use the “one farm-one limitation” provisions of previous DMLA
programs.  Under the Farm Act of 2002 the Congress defined a producer as

(5) PRODUCER.—The term ‘producer’ means an individual or entity that directly or indirectly (as
determined by the Secretary)— 
(A) shares in the risk of producing milk; and
(B) makes contributions (including land, labor, management, equipment, or capital) to the dairy
farming operation of the individual or entity that are at least commensurate with the share of the
individual or entity of the proceeds of the operation.

Considering the broad definition of “producer”, it would be easy to construct an operation so that there are multiples
of eligible entities.  Each of two partners would have a separate limitation, add their two spouses and now there are
four limitations.  The landlord would get another as would the lessor of the milking equipment and even hired milkers.
Compound it with LLCs, corporations, and business trusts, and the number of “producers” would be theoretically
unlimited.  After all, the Secretary is limited to restricting reconstitution solely for the payments.  Any other bona fide
reason is sufficient to comply with the law.  Very quickly not only farms of 133 cows but 1333 cows or 13000 or
more would be receiving payments on all of the milk.

Thank you for your consideration.

Sincerely yours

Benjamin F.  Yale

Enclosure: LD-491
xc: Select Milk Producers, Inc.
Continental Dairy Products, Inc.
Hon.  Pete Domenici
Hon.  Jeff Bingaman
Hon.  Richard Lugar




